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The Kitselas Treaty Office will be concentrating its
efforts on regular community consultations,
distributing treaty information packages and
various other initiatives for
Kitselas Band members.

July 2010
To: All Kitselas Members
From: Mel Bevan
Re: Community consultation, “DRAFT” Agreement in Principle
This is the Last book in the series of books being mailed to all Kitselas people. The purpose is
to make sure everyone has a clear understanding of what is contained in the AIP that we are
working on and still negotiating.
It must be absolutely clear that the AIP is NOT finished and will not be finished for at
maybe another year. It might be more than a year before we will be asking for a vote on an
AIP. The objective of these books is to make sure everyone is familiar with the Draft AIP, not
only what it contains but how it is structured.
This package covers Chapter 1 Definitions and Chapter 2 General Provisions.
The packages are in book form and are yours to keep for future reference. Please review
the packages, share them with family members, discuss it documents with others. If you have
any Questions about the documents feel free to write us, call us or drop in to the Treaty office and
we will try to answer your questions.
We will do our best to answer as clearly as we can any questions you may have with a
Question and Answer sheet to be included with each mail out.
If anyone has any questions that are not answered on the sheet, please let us know, and we will
develop a new Question and Answer Sheet with your questions and we will try to answer them as
best we can.
We do not have the addresses of all Kitselas people, if there is any one you know of that is not
receiving a package and would like to receive one contact Holly.
This is the last book on the Agreement in principle.
For any Questions or comments call, Holly Spencer:
Phone 250-635-8882 extension 242
E-mail hspencer@kitselas.com
Fax 250-635-8793
Or drop in and talk to Holly at the Treaty Office,
4562 Queensway in Terrace
Mailing address:
Holly Spencer
4562 Queensway
Terrace, BC
V8G 3X6
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KITSELAS DISCUSSION PAPER
CHAPTER 1 & 2
Keep in mind, the Agreement-in-Principle is NOT finished and is still
being negotiated. All of the Chapters are still being negotiated. Even though
we have agreed to the provisions of the chapters, we are not bound by any
agreements in any of the chapters. We can still change our minds on anything
in the AIP. The purpose of these discussion papers is not only to inform every
one of what is in the AIP, but also to hear any concerns anyone may have on the
content of the AIP.
Chapter 1 Definitions chapter.
The list of words used in the Agreement in Principle
Chapter 2 is General Provisions Chapter.
The General Provisions Chapter is the most important Chapter in the AIP
and will be the most important Chapter in a final Agreement once we achieve
one. Everything in this chapter applies to all of the other chapters. It is in this
chapter our rights are made clear and after treaty any questions about the rights
of the Kitselas people will be answered in this chapter.
Question and Answer sheets are included for each chapter in the
package. We have tried to answer most of the questions and there may be many
more questions. If anyone has any questions that are not answered on the sheet,
please let us know, and we will develop a new Sheet with your questions and
we will try to answer them as best we can.
For any Questions or comments call, Holly at:
Phone 250-635-8882 extension 242 or
E-mail hspencer@kitselas.com or
Fax 250-635-8793 or
Drop in and talk to Holly at the Treaty Office, 4562 Queensway in Terrace.
Mailing address: Holly Spencer
4562 Queensway
Terrace, BC
V8G 3X6
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Chapter 3 & 4
Ki tselas Draf t Agreemen t -i n - P ri n ciple Discussion Pap er

Chapter 1: Overview
The Preamble page
The preamble is not part of the Agreement in Principle, its purpose is to make statements as to
reasons why we are negotiating treaty and state under what authority we are negotiating and the
process we are using to negotiate.
The Definitions
The definition section is a list of words used in the Agreement in Principle and defines what they
mean in the AIP. A word used in the AIP do not always mean the same as what a dictionary says
it means. Definitions ensure that when the AIP is read, the words are interpreted to mean what
they were intend.
All word and terms in the AIP that are defined, begin with Capital letters. Any capitalized word
except words that begin sentences are called “defined terms” and are included in the definitions
section.

PREAMBLE
WHEREAS Section 35 of the Constitution Act, 1982 recognizes and affirms the existing
aboriginal and treaty rights of the aboriginal peoples of Canada and the courts have stated that
aboriginal rights include aboriginal title;
WHEREAS the courts have stated that reconciliation of the prior presence of aboriginal people
and the assertion of sovereignty by the Crown is best achieved through negotiation and
agreement rather than through litigation;
WHEREAS the Parties intend to negotiate a Final Agreement to provide a basis for this
reconciliation and to provide a basis for a new relationship;
WHEREAS the negotiations of this Agreement have been conducted in an atmosphere of mutual
respect and openness;
WHEREAS the Parties have negotiated this Agreement under the British Columbia Treaty
process;
WHEREAS the Parties desire certainty in respect of Kitsumkalum/Kitselas ownership and use of
lands and resources, Kitsumkalum/Kitselas law-making authority and the relationship of Federal
Laws, Provincial Laws and Kitsumkalum/Kitselas Laws; and
WHEREAS this Agreement sets out the principles agreed to by the Parties as the basis for
negotiating a Final Agreement;
NOW THEREFORE THE PARTIES AGREE AS FOLLOWS:

CHAPTER 1 – DEFINITIONS
“Agreed-Upon Programs and Services” means those programs and services agreed to by the
Parties to be made available by Kitsumkalum/Kitselas, towards which Canada or British
Columbia agree to contribute funding, and set out in a Fiscal Financing Agreement.

“Agreement” means this Agreement-in-Principle or Final Agreement as the context requires.
“Allocation” means:
a) in respect of a right to harvest Fish and Aquatic Plants:
i. a defined harvest quantity or quota;
ii. a formula defining a harvest quantity or quota; or
iii. a defined harvest area, within the {TFN} Domestic Fishing Area, and
b) in respect of a right to harvest Wildlife or Migratory Birds:
i. a defined harvest quantity or quota; or
ii. a formula defining a harvest quantity or quota,
set out in the Final Agreement or in any Kitsumkalum/Kitselas Harvest Agreement, as
applicable.
[] under review by TFN 06/05/08
Definition to be reviewed after Fish chapter updated 06/05/08

“Annual Wildlife Harvest Plan” means the Annual Wildlife Harvest Plan described in the
Wildlife and Migratory Birds Chapter.
“Aquatic Plants” includes all benthic and detached algae, brown algae, red algae, green algae,
golden algae and phytoplankton, and all marine and freshwater flowering plants, ferns and
mosses, growing in water or in soils that are saturated during most of the growing season.
“Archaeological Human Remains” means human remains, of aboriginal ancestry, that are
found within the Kitsumkalum/Kitselas Territory and determined not to be the subject of
investigation by police or a coroner;
“Available Flow” means the volume of flow of water, determined by British Columbia, to be
above that required:
a) to ensure conservation of Fish and stream habitats
b) to continue navigability; and
c) under Water Licences issued before _______, 2008 and Water Licences issued under
applications made before _________, 2008.
And taking into account any applicable requirements under Federal and Provincial Law.
“Capital Transfer” means an amount paid by Canada or British Columbia to the
Kitsumkalum/Kitselas under the Capital Transfer and Negotiation Loan Repayment Chapter.

“Child” means an individual under the age of majority.
“Child Care” means the care, supervision, social or educational training, including pre-school
education, or physical or mental rehabilitative therapy of children under the age of 13 years, with
or without charge, by caregivers other than the child’s Parent, but does not include an
educational program provided under the School Act or the Independent School Act or a
Kitsumkalum/Kitselas Law under paragraph Error! Reference source not found. (K-12).
“Child in Care” means a child who is in the custody, care or guardianship of a Director or an
individual designated with comparable authority under Kitsumkalum/Kitselas Law.
“Child in Need of Protection” has the same meaning as under Provincial Law.
“Child Protection Service” means a service that provides for the protection of Children, where
the primary objective is the safety and well-being of children, having due regard for:
a) the protection from abuse, neglect, and harm, or threat of abuse, neglect, or harm, and
any need for intervention,
b) Children in Care,
c) the support of families and caregivers to provide a safe environment and prevent abuse,
neglect, and harm, or threat of abuse, neglect, or harm, and
d) the support of kinship ties and a child’s attachment to the extended family.
“Community Correctional Services” means:
a. community supervision of offenders subject to court orders, including youth justice court
orders, and offenders on conditional and interim release, including temporary release
from a youth custody centre;
b. preparation of reports for courts, correctional centres, youth custody centres, crown
counsel and parole boards;
c. supervision of diverted offenders and development and operation of Diversion programs;
d. community-based programs and interventions for offenders, including alternative to
custody programs;
e. identification of and referral to appropriate community resources;
f. programs to meet the needs of youth in conflict with the law; and
g. other community correctional and community youth justice services as may be delivered
by British Columbia or Canada from time to time.
“Conflict” means actual conflict in operation or operational incompatibility.
“Consult” and “Consultation” mean provision to a party of:
a) notice of a matter to be decided, in sufficient detail to permit the party to prepare its
views on the matter;
b) in consultations between Parties to the Final Agreement, if requested by a Party,
sufficient information in respect of the matter to permit the Party to prepare its views
on the matter;

c) a reasonable period of time to permit the party to prepare its views on the matter;
d) an opportunity for the party to present its views on the matter; and
e) a full and fair consideration of any views on the matter so presented by the party.
“Contaminated Sites” has the same meaning as contaminated sites under Provincial Law
Marker 01/04/08

“Contamination” has the same meaning as contamination under Provincial Law.
Marker 01/04/08

“Crown” means Her Majesty the Queen in right of Canada or Her Majesty the Queen in right of
British Columbia, as the case may be.
“Crown Corridor” means a road, highway or right-of-way, including the road allowance, that is
on Crown land and is used for transportation or public utility purposes that are set out in
Appendix [];
“Designated Migratory Bird Species” means a species of Migratory Bird that has been
designated by the Minister in accordance with the Migratory Birds Chapter.
“Designated Wildlife Species” means a species of Wildlife that has been designated by the
Minister in accordance with the Wildlife Chapter.
"Direct" has the same meaning, for the purposes of distinguishing between a direct tax and an
indirect tax, as in class 2 of section 92 of the Constitution Act, 1867;
“Director” means a person designated by the Minister of Children and Family Development
under the Child, Family and Community Service Act or the Adoption Act, as applicable.
“Domestic Purposes” means food, social and ceremonial purposes.
“Effective Date” means the date upon which the Final Agreement takes effect.
“Enhancement Initiatives” means an initiative that is intended to result in an increase in Fish
stocks through:
a) an artificial improvement to Fish habitat; or
b) the application of Fish culture technology.
“Environment” means the components of the Earth and includes:
a) air, land, and water all layers of the atmosphere
b) all organic and inorganic matter and living organisms
c) the interacting natural systems that include components referred to in paragraphs (a) to
(c).
“Environmental Assessment” means an assessment of the environmental effects of a project.
“Environmental Assessment Act” means the Environmental Assessment Act.

Environmental Emergency” means an uncontrolled, unplanned, or accidental release, or
release in contravention of Laws, of a substance into the Environment or the reasonable
likelihood of such a release into the Environment, that:
a) has or may have an immediate or long-term harmful effect o the Environment
b) constitutes or may constitute a danger to the Environment on which human life depends;
c) or constitutes or may constitute a danger to human life or health.
“Federal Expropriating Authority” means the Government of Canada or any other entity
authorized under federal legislation to expropriate land or an interest in land.
“Federal Law” means federal statutes, regulations, ordinances, Orders-in-Council, and the
common law.
Legal discussion needed around how common law applies to paramountcy provisions

“Final Agreement” means the agreement among Kitsumkalum/Kitselas, Canada and
British Columbia which will be negotiated based on this Agreement.
“Fish” means:
a) fish;
b) shellfish, crustaceans and marine animals excluding whales;
c) the parts of fish, shellfish, crustaceans, and marine animals excluding whales;
d) and the eggs, sperm, spawn, larvae, spat, juvenile stages and adult stages of fish,
shellfish, crustaceans and marine animals excluding whales,
“First Nations Government in British Columbia” means the Nisga’a Government and the
government of a First Nations in British Columbia which has a Treaty or a lands claims
agreement in effect with Canada and British Columbia under the British Columbia Treaty
Commission process.
“Fiscal Financing Agreement” means an agreement negotiated among the Parties in
accordance with the Fiscal Relations Chapter of the Final Agreement.
“Forest Resources” means all Timber Resources and Non-timber Resources, including all biota,
but does not include Wildlife, Migratory Birds, water, Fish or Aquatic Plants.
“Forest Practices” means Timber harvesting, road construction, road maintenance, road use,
road deactivation, silviculture treatments, including grazing for the purposes of brushing,
botanical forest products collecting, and fire use, but does not include Timber marking or
scaling, manufacture of Timber, or export of Timber.
“Geothermal Resources” means the natural heat of the earth and all substances that derive an
added value from it, including steam, water and water vapour heated by the natural heat of the
earth and all substances dissolved in the steam, water or water vapour obtained from a well, but
does not include:
a) water that has a temperature less than 80oC at the point where it reaches the surface,
b) or hydrocarbons;
“Groundwater” means water below the surface of the ground.

“Harvest” means fishing for, catching, [or attempting to catch,] Fish by any method.
OR
“Harvest” has the same meaning as in the Fisheries Act
TFN PD [] 06/05/08
CA proposed alternative

“Migratory Bird/Wildlife Harvest Area” means the area more particularly shown or described
in Appendix X (Migratory Bird Harvest Area), [but does not include:
a)

lands within a National Park, a National Wildlife Area, National Marine
Conservation Areas, and other protected areas that are owned by Canada and
administered under the jurisdiction of the Parks Canada Agency ;]

b)

lands that are administered or occupied by the Minister of National Defence, or
areas temporarily being used for military exercises from the time that notice has
been given to the Kitsumkalum/Kitselas until the temporary use is completed;
and

c)

[reserves within the meaning of the Indian Act].

TFN PD a) and c) Apr/08
CA Legal to check whether this is still current and whether it works with the Federal Reasonable Opportunity
Language. Mar/09

“Wildlife and Migratory Birds Harvest Area” means the area to be set out in the Final
Agreement in accordance with Appendix [] and [].
“Heritage Site” means a heritage site as defined by federal or provincial legislation, and
includes archaeological, burial, historical, and sacred sites.
“Implementation Plan” means the Implementation Plan described in Chapter 23 paragraph 2.
"Indian" has the same meaning as in the Indian Act;
"Indian Reserve" has the same meaning as in the Indian Act;
“Intellectual Property” includes any intangible property right resulting from intellectual activity
in the industrial, scientific, literary or artistic fields, including, but not limited to, any rights
relating to patents, copyrights, trademarks, industrial designs, or plant breeders’ rights.
“Local Government” means the council of a municipality or board of a regional district.
“Migratory Birds” means migratory birds as defined under federal legislation enacted further to
international conventions that are binding on British Columbia, and for greater certainty,
includes the eggs of those birds.
“Mineral” means an ore of metal, or natural substance that can be mined, and includes rock,
dimension stone, and other materials from mine tailings, dumps and previously mined deposits
of minerals.

“Minister” means the federal or provincial Minister having responsibility, from time to time, for
the exercise of powers in relation to the matter in question, and any person with authority to act
in respect of the matter in question.
“National Marine Conservation Area” includes a national marine conservation area reserve
and means lands and water areas named and described in the schedules to the Canada National
Marine Conservation Areas Act and administered under federal law that lie within the area
described in Appendix [X].
“National Park” includes a national park reserve and means lands and waters named and
described in the schedules to the Canada National Parks Act and administered under federal law
that lie within the area described in Appendix [X].
“Natural Gas” means all fluid hydrocarbons that are not defined as Petroleum, and includes
coalbed gas and hydrogen sulphide, carbon dioxide and helium produced from a well.
“Non-Member” means an individual who has reached the age of majority in British Columbia
who is ordinarily resident on Kitsumkalum/Kitselas Land and who is not a Kitsumkalum/Kitselas
Member.
*Update terminology in Gov. Chapter

“Non-timber Resources” means all Forest Resources, other than Timber Resources, including
medicinal plants, fungi, branches, bark, cones, bushes, roots, moss, mushrooms, ferns, floral
greens, herbs, berries, spices, seeds and plants associated with grazing.
“Parties” means each of the Kitsumkalum/Kitselas, Canada and British Columbia and “Party”
means any one of them.
"Person" includes an individual, a partnership, a corporation, a trust, an unincorporated
association or other entity, or a government or any agency or political subdivision thereof, and
their heirs, executors, administrators and other legal representatives.
“Periodic Review Date” means the 15th anniversary of the Effective Date or a date that occurs
every 15 years after that date;
“Petroleum” means crude petroleum and all other hydrocarbons, regardless of specific gravity,
that are or can be recovered in liquid form from a pool or that are or can be recovered from oil
sand or oil shale.
“Placer Mineral” means ore of metal and every natural substance that can be mined and that is
either loose, or found in fragmentary or broken rock that is not talus rock and occurs in loose
earth, gravel and sand, and includes rock or other materials from placer mine tailings, dumps and
previously mined deposits of placer minerals.
“Private Lands” means lands that are not Crown lands.
TFN Legal note: define TFN Private Lands – which are those lands to which the public does not have access.Dec/08

“Provincial Law” includes provincial statutes, regulations, ordinances, Orders-in-Council, bylaws and the common law.
AP by CA, BC, __, __01/04/08

Legal discussion needed around how common law applies to paramountcy provisions

“Provincial Road” means a road under the administration and control of British Columbia.
“Provincial Project” means a reviewable project, as defined in the British Columbia
Environmental Assessment Act that is subject to an Environmental Assessment under the British
Columbia Environmental Assessment Act;
“Public Utility” means a person, or the person’s lessee, trustee, receiver or liquidator that owns
or operates in British Columbia equipment or facilities for the:
a.

production, gathering, generating, processing, storage, transmission, sale, supply,
distribution or delivery of petroleum (including petroleum products or byproducts), gas (including natural gas, natural gas liquids, propane and coalbed
gas), electricity, steam, water, sewage, or any other agent for the production of
light, heat, cold or power; or

b.

emission, conveyance, transmission or reception of information, messages or
communications by guided or unguided electromagnetic waves, including systems
of cable, microwave, optical fibre or radio communications, if that service is
offered to the public for compensation.

and for the purposes of this definition, person includes a partnership and a corporation, including
a Crown corporation or agent of the Crown.
“Railway” means a company, established under provincial or federal Law, authorized to
construct, own or operate a railway, including:
a.

all branches, extensions, sidings, stations, depots, wharves, rolling stock,
equipment, works, property and works connected with the railway and all railway
bridges, tunnels, or other structures connected with the railway, and

b.

communications or signalling systems and related facilities and equipment used
for railway purposes.

“Range Practices” means grazing of livestock; cutting of hay; activities related to grazing of
livestock or cutting of hay; or activities related to constructing, modifying, or maintaining a
structure, an excavation, a livestock trail, or an improvement to forage quality or quantity for
purposes of range development.
“Range Resources” means those plant communities that are associated with grazing.
“Review Period” means a time period beginning on a Periodic Review Date, and ending on a
date 6 months later, or another date as the Parties may agree;
“Right of Way” means an interest in a defined area of land on which a grant is given for a
specified use, including use for a road, Public Utility, or Railway.
BC PL: Oct 7/05

“Safety and Well-Being of Children” includes those guiding principles under section 2 of the
Child, Family and community Service Act.

“Specific Claim Settlement” means any sum paid as compensation by Canada to
Kitsumkalum/Kitselas, which sum represents the amount negotiated by Canada and
Kitsumkalum/Kitselas in accordance with the Specific Claims Policy of Canada as compensation
for a specific claim.
“Species at Risk” means a species that is identified by federal legislation as an [extirpated,]
endangered or threatened species or a species of special concern.
“Stewardship Activities” means activities conducted for the assessment, monitoring, protection
and management of Fish and Fish habitat.
“Submerged Lands” means lands below the natural boundary as defined in the Land Act.
“Subsurface Resources” mean:
a) earth, including diatomaceous earth, soil, peat, marl, sand and gravel;
b) slate, shale, argillite, limestone, marble, clay, gypsum, volcanic ash and rock;
c) minerals, including Placer Minerals;
d) coal, Petroleum and Natural gas; and
e) Geothermal resources.
f) [Fossils]
BC to review F 01/04/08

“Subsurface Tenures” means those tenures listed in Appendix [

].

“Tenured Subsurface Resources” means those Subsurface Resources subject to Subsurface
Tenures.
“Timber” or “Timber Resources” means trees, whether living, standing, dead, fallen, limbed,
bucked, or peeled.
“Total Allowable Migratory Bird Harvest” means the maximum number of a Designated
Migratory Bird Population that may be harvested in a specified period of time.
"Transaction Tax" includes a tax imposed under:
a)

the Motor Fuel Act, R.S.B.C. 1996, c.317;

b)

the Social Service Tax Act, R.S.B.C. 1996, c.431 (except those sections pertaining to
alcohol);

c)

the Tobacco Tax Act, R.S.B.C. 1996, c.452;

d)

the Property Transfer Tax Act, R.S.B.C. 1996, c.378; the Hotel Room Tax Act,
R.S.B.C. 1996, c.207; section 4 of the Insurance Premium Tax Act, R.S.B.C. 1996,
c.232; and Part IX of the Excise Tax Act, R.S.C. 1985, c.E-15.

“Kitsumkalum/Kitselas Area” means that geographic area identified by the
Kitsumkalum/Kitselas as its traditional territory on the map attached to the
Kitsumkalum/Kitselas Statement of Intent filed with the BCTC.
“Kitsumkalum/Kitselas Artifact” means any object created by, traded to, commissioned by or
given as a gift to a Kitsumkalum/Kitselas person or Kitsumkalum/Kitselas community, or that

originated from a Kitsumkalum/Kitselas community, and that has past and ongoing importance
to Kitsumkalum/Kitselas culture or spiritual practices, but does not include any object traded to,
commissioned by or given as a gift to another Kitsumkalum/Kitselas or person;
"TFN First Nation Capital" means all land, cash, and other assets transferred to the TFN First
Nation Government under the Final Agreement or recognized as owned by the TFN First Nation
Government under the Final Agreement;
“Kitsumkalum/Kitselas Child” means an individual under the age of majority who is a
Kitsumkalum/Kitselas Member.
Kitsumkalum/Kitselas Constitution” means the constitution of Kitsumkalum/Kitselas provided
for and ratified in accordance with the Final Agreement.
“Kitsumkalum/Kitselas Corporation” means a corporation that is incorporated under Federal
or Provincial Law, all of the shares of which are owned legally and beneficially by the
Kitsumkalum/Kitselas, or a Kitsumkalum/Kitselas settlement trust, a Kitsumkalum/Kitselas
Corporation Intermediary, or any combination of those entities.
“Kitsumkalum/Kitselas Corporation Intermediary” means a corporation that is incorporated
under Federal or Provincial Law, all of the shares of which are owned legally and beneficially by
the Kitsumkalum/Kitselas, a Kitsumkalum/Kitselas settlement trust, another
Kitsumkalum/Kitselas Corporation Intermediary, or any combination of those entities.
“Kitsumkalum/Kitselas Families” means one or both parents or guardians living together with
one or more children where:
a) at least one of the parents or guardians is a First Nation Member; or
b) at least one of the children is a Kitsumkalum/Kitselas Child.
“Kitsumkalum/Kitselas Institution” means a Kitsumkalum/Kitselas Government or a
Kitsumkalum/Kitselas Public Institution.
“Kitsumkalum/Kitselas Private Lands” means those Kitsumkalum/Kitselas Lands that have
been designated as Kitsumkalum/Kitselas Private Lands.
“Kitsumkalum/Kitselas Public Lands” means Kitsumkalum/Kitselas Lands other than
Kitsumkalum/Kitselas Private Lands.
“Kitsumkalum/Kitselas Public Institution” means a Kitsumkalum/Kitselas Government, body,
board, commission or any other similar entity, including a subordinate Kitsumkalum/Kitselas
local governing body, established under paragraph 39 Kitsumkalum/Kitselas Law or Provincial
Law, including a school board or health board.
“Kitsumkalum/Kitselas Public Officer” means,
a. a member, commissioner, director, or trustee of a Kitsumkalum/Kitselas Public
Institution;
b. a director, officer or employee of a Kitsumkalum/Kitselas Corporation whose principal
function is to provide public programs or services reasonably similar to those provided by
federal, provincial or municipal governments, rather than to engage in commercial
activities;
c. an officer or employee of a Kitsumkalum/Kitselas or a Kitsumkalum/Kitselas Institution;

d. an election official within the meaning of a Kitsumkalum/Kitselas Law; or
e. a volunteer who participates in the delivery of services by Kitsumkalum/Kitselas, a
Kitsumkalum/Kitselas Institution, or a body referred to in subparagraph (b) or (c), under
the supervision of an officer or employee of the Kitsumkalum/Kitselas, a
Kitsumkalum/Kitselas Institution, or a body referred to a body referred to in
subparagraph (b) or (c).
“{TFN} Area” means the area of land identified in the map attached as Appendix __.
“{TFN} Domestic Fishing Area” means the area set out in Appendix __.
TFN to review 01/04/08

“Kitsumkalum/Kitselas Annual Fish Plan” means a plan described in the Fisheries Chapter, as
modified or adjusted in season.
“Kitsumkalum/Kitselas Right to Harvest Migratory Birds” means the right of the
Kitsumkalum/Kitselas to harvest Migratory Birds under the Final Agreement.
“Kitsumkalum/Kitselas Member” means an individual who is enrolled under the Final
Agreement in accordance with the Eligibility and Enrolment Chapter.
“Kitsumkalum/Kitselas Government” means the government of any of the
Kitsumkalum/Kitselas.
“Kitsumkalum/Kitselas Law” means a law made pursuant to Kitsumkalum/Kitselas lawmaking authority set out in the Final Agreement or the Self-Government Agreement and includes
the Kitsumkalum/Kitselas Constitution.
“Kitsumkalum/Kitselas Right to Harvest Wildlife” means the right of the
Kitsumkalum/Kitselas to harvest Wildlife for Domestic Purposes under the Final Agreement.
“Kitsumkalum/Kitselas Road” means any road on Kitsumkalum/Kitselas Lands under the
administration and control of the Kitsumkalum/Kitselas.
“{TFN} Fishing Right” means a right to harvest Fish and Aquatic Plants for Domestic Purposes
under the Final Agreement.
CA to review 01/04/08

“{TFN} Indian Band” means any of Kitselas, Kitsumkalum and Metlakatla First Nation.
“{TFN} Indian Reserves” means the lands that were “reserves”, as defined in the Indian Act,
for the {TFN} Indian Bands on the day before the Effective Date.
Kitsumkalum/Kitselas” means _____________.
Marker 01/04/08

“Wildlife” means:
a) all vertebrate and invertebrate animals, including mammals, birds, Wildlife Fish,
reptiles, and amphibians;
b) and the eggs, juvenile states, and adult stages of all vertebrate and invertebrate
animals,
but does not include Fish or Migratory Birds.

Chapter 2: Overview
General Provisions
The General Provisions chapter applies to the entire Draft Agreement and it’s purpose is
to set out the agreed on legal basis of a Treaty that will be negotiated after the Agreement
in Principle (AIP) has been agreed to by the Kitselas people.
Agreement in Principle
The Agreement in principle is not legally binding on Kitselas or Canada and BC, it is not
a treaty and we can not be held to what we agreed to in the AIP.
The Agreement in Principle document will be used as a basis for the negotiations of the
actual treaty called the final agreement.
Final Agreement
The Final Agreement will be a treaty and a land claims agreement within the meaning of
the Constitution Act, 1982. This means that the rights of the Kitselas People set out in the
Agreement will be recognized and affirmed by the Governments of Canada and British
Columbia.
The Final Agreement will be binding on the Parties (the Kitselas People, Her Majesty the
Queen in Right of Canada and Her Majesty the Queen in Right of British Columbia).
The Parties will be entitled to rely on it. The Final Agreement will become part of the law
of Canada. Settlement legislation that will be passed by Canada and British Columbia
will provide that the Agreement is binding on, and can be relied on by, all persons.
Valid and final
In order for a treaty to be legally binding and final all parties must be assured that the
people signing the treaty have the legal authority to do so and the expressed approval of
the people. The Enrollment and Eligibility Chapter sets out a procedure to identify and
register all of the Kitselas people who have the legal authority to approve a Treaty
Culture and language
In the General Provisions Chapter Nisga’a citizens have the right to practice the Nisga’a
culture, and to use the Nisga’a language, in a manner consistent with this Agreement.
In the Cultural and Heritage Chapter Maa-nulth-aht have the right to practice the Nuuchah-nulth culture and to use the Nuu-chah-nulth language in a manner consistent with
this Agreement.
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As of August 8, 2007 there is no agreement to the right to our culture and language.
The Constitution of Canada
A Treaty will receive constitutional recognition and affirmation through federal
legislation federal passed by the Government of Canada and provincial legislation passed
by The Government of British Columbia.
However, it will not change the Constitution of Canada, including the constitutional
distribution of powers between Canada and British Columbia, nor will it change the
identity of the Kitselas People as an aboriginal people of Canada.
Canadian Charter of Rights and Freedoms
The Canadian Charter of Rights and Freedoms will continue to apply to Kitselas
Government, however, when courts make decisions in court cases involving Kitselas
People and Kitselas laws, courts must bearing in mind the free and democratic nature of
Kitselas Government as set out in the Agreement. In other words, under out treaty, we
have the right to be different.
Indian Reserves
Neither Kitselas Lands nor any Kitselas Fee Simple Lands owned by Kitselas will be
“lands reserved for the Indians” within the meaning of section 91(24) of the Indian Act.
The current Kitselas Reserves will become settlement lands.
Indian Reserves are Federal Lands owned by the Government of Canada and title is held
by Canada. Treaty settlement land on the other hand will be owned by the Kitselas people
and title will be held by the Kitselas Government and not by Canada or British Columbia.
Connection between federal and provincial laws and the Treaty
The many licenses, permits and other authorizations that are required to be issued to
Kitselas under the Treaty (for example the commercial recreation tenure, water licenses,
fishing licences and so on) will be governed by federal and provincial laws except in
areas that the Treaty has different rules. In those cases, the Treaty and Kitselas laws will
apply.
Federal and provincial laws will apply to the Kitselas People and our lands. However, if
there is any conflict between the Treaty and those federal and provincial laws, the Treaty
and the rules agreed to in the treaty will apply to the extent of the conflict.
If Kitselas laws have an unintended affect outside out lands Federal or Provincial laws
will apply. Federal laws will apply in any laws concerning Criminal matters, human
rights, protection of health and safety of all Canadians and peace order and good
Government.
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The Indian Act
The Indian act will not apply to the Kitselas people. Kitselas citizens will still be
considered to be “Indians” for the purposes of both federal jurisdiction set out in section
91(24) of the Constitution Act, 1867, and under the Indian Act. However, the Indian Act
otherwise will not apply to the Kitselas Government, Kitselas Institutions or Kitselas
citizens.
Other rights as aboriginal Canadians?
Nothing in the treaty will change the identity of the Kitselas People as an aboriginal
people of Canada, or the ability of Kitselas to participate in programs for aboriginal
people that are not provided under a Fiscal Financing Agreement. Moreover, Kitselas
citizens who are Canadian citizens or permanent residents will continue to have all of the
rights and benefits of other Canadian citizens or permanent residents that apply to them.
If a court strikes down some part of the Treaty
In the event that a court determines a provision of the Agreement to be invalid or
unenforceable, the Parties are committed to making best efforts to amend the Agreement
to replace the invalid provision. However, the rest of the Agreement will continue
unaffected.
The Parties have agreed not to challenge the validity of any provision of the Agreement
and a breach by a Party does not relieve any Party from continuing with the other
obligations under the agreement.
Certainty.
The treaty will be a full and final settlement of the Kitselas Land Question. With a treaty
all of the issues with Canada and BC will be resolve and any issues unresolved will have
a process handling them.
Rights Clearly set out in the Treaty (Exhaustive set out rights)
Still being negotiated.
How are our Rights Changed. (Modification)
Still being negotiated.
Any other claims
In the treaty we will agree to release Canada and BC of all past claims or claims and
consider the Treaty as a settlement of all our claims. Specific Claims that we have for
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past wrongs committed by the Government of Canada will not be released and we will be
able to continue pursuing these claims.
What Happens if someone takes us or Canada or BC to Court.
Still being negotiated.

Relationship between our Treaty rights and claims of other aboriginal people
Nothing in the Kitselas Treaty will affect, recognize or provide any rights under section
35 of the Constitution Act, 1982, for any aboriginal people other than the Kitselas People.
If a court determines that another aboriginal people does have aboriginal rights that are
adversely affected by a provision of the Treaty, the provision will operate and have effect
to the extent that it does not adversely affect those other people’s rights. However, if the
provision cannot operate in a way that does not adversely affect those rights, the Kitselas
People, Canada and British Columbia will make best efforts to amend the Treaty to
remedy or replace the provision.
Similarly, if Canada or British Columbia enters into a treaty or a land claims agreement
with another First Nation, and the provisions of the other agreement adversely affect
Kitselas rights set out in the Kitselas Treaty, Canada or British Columbia, as the case may
be, must provide the Kitselas People with additional or replacement rights or other
appropriate remedies. If, after negotiating, the Parties are unable to reach agreement, the
matter will be dealt with by litigation or arbitration under the Dispute Resolution Chapter.
Kitselas Treaty amendment
The Kitselas Treaty can only be amended with the consent of all three Parties. Canada
can consent to an amendment by direction of the Governor in Council (or the federal
cabinet). British Columbia can only consent to an amendment with the consent of the
Provincial Legislature. The Kitselas People can consent to an amendment by a resolution
adopted by at least two thirds of the elected members of Kitselas Government.
Further negotiations
While the Agreement will be the full and final settlement in respect of the Kitselas
section 35 rights, the rest of the Agreement sets forth many areas in which the Parties
have agreed to negotiate and attempt to reach agreement. These other agreements may
lead to the addition of a definition of Kitselas rights in the Treaty, such as Kitselas fish or
wildlife allocations, or they may result in separate agreements, such as agreements for the
provision of various government services. Dispute resolution may be available if
negotiations do not result in agreements, depending on the specific matter. The term
“negotiate and attempt to reach agreement” in the treaty no party can impose and
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agreement on the other parties, if we negotiate and can not reach an agreement the
impasse will be settled using the Dispute Resolution Chapter of the Treaty.
Interpretation
Interpretation provisions of the General Provisions chapter guide the interpretation of the
rest of the Agreement. The Agreement is to be read without presuming that doubtful
expressions are to be resolved in favour of any particular party. Other interpretative rules
will be negotiated during Final Agreement negotiations.
Will Canada be still required to consult with us?
Only if it is set out in the final agreement, including and mention of consultation in
Federal or Provincial laws, any agreement that require consultation, or consultation for
infringement under common law if it is not taken care of in the treaty.
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CHAPTER 2 - GENERAL PROVISIONS
Nature of this Agreement
1.

The Parties acknowledge and agree that this Agreement and any of its provisions are not
legally binding on any of the Parties and are without prejudice to the respective legal
positions of the Parties prior to the Effective Date and neither this Agreement nor any
related communications over the course of these negotiations will be used against any of
the Parties in any court proceeding or any other forum or be construed as creating,
abrogating, negating, denying, recognizing, defining, or amending any rights or
obligations of any of the Parties except as expressly provided for in the Final Agreement
only upon the Effective Date.

2.

Based upon this Agreement, the Parties will begin as soon as practicable to negotiate a
Final Agreement.

Nature of the Final Agreement
3.

The Final Agreement, once ratified by the Parties, will be legally binding on the Parties
and on all persons, and can be relied on by all Parties and all persons.

4.

Upon ratification of the Final Agreement by the Parties, the Final Agreement will be a
treaty and a land claims agreement within the meaning of sections 25 and 35 of the
Constitution Act, 1982.

5.

Canada and British Columbia will recommend to Parliament and the Legislature,
respectively, legislation to bring into effect the Final Agreement.

Assurances
6.

The Kitsumkalum/Kitselas will represent and warrant in the Final Agreement that, in
respect of the matters dealt with in the Final Agreement it has the authority to enter and
does enter into the Final Agreement on behalf of all persons who through the
Kitsumkalum/Kitselas have or may exercise any aboriginal rights, including aboriginal
title, in Canada, or who may make any claims to such rights.

7.

Canada, British Columbia and the Kitsumkalum/Kitselas will provide assurances that it
has the authority to enter into the Final Agreement.

Tsimshian Culture and Language
8.

Kitsumkalum/Kitselas Members have the right to practice Tsimshian culture and to
use the Tsimshian language in a manner consistent with the Final Agreement.

9.

[Nothing in clause 8 creates or implies any financial obligation or service delivery
responsibilities on the part of any of the parties.]

Constitution of Canada
10.

The Final Agreement will not alter the Constitution of Canada, including:
a)

the distribution of powers between Canada and British Columbia;

b)

the identity of Kitsumkalum/Kitselas as aboriginal people of Canada within the
meaning of the Constitution Act, 1982; and

c)

sections 25 and 35 of the Constitution Act, 1982.

11.

The Final Agreement will provide that the Canadian Charter of Rights and Freedoms
including section 25 will apply to The Kitsumkalum/Kitselas Government in respect of
all matters within its authority.

12.

The Final Agreement will provide for the application and operation of Federal and
Provincial Laws in respect of human rights.

Character of Kitsumkalum/Kitselas Lands and Other Kitsumkalum/Kitselas Lands
13.

After the Effective Date, there will be no “lands reserved for the Indians” within the
meaning of the Constitution Act, 1867 for Kitsumkalum/Kitselas and there will be no
“reserves” as defined in the Indian Act for Kitsumkalum/Kitselas.

Application of Federal and Provincial Laws
14.

Any licence, permit or other authorization to be issued by Canada or British Columbia
under the Final Agreement will be issued under Federal or Provincial Law and will not be
part of the Final Agreement, but the Final Agreement will prevail to the extent of any
Conflict or inconsistency with the licence, permit or other authorization.

15.

Federal Laws, Provincial Laws and Kitsumkalum/Kitselas Laws will apply, to
Kitsumkalum/Kitselas, Kitsumkalum/Kitselas Members, Kitsumkalum/Kitselas Public
Institutions, Kitsumkalum/Kitselas Governments, Kitsumkalum/Kitselas Corporations,
and on Kitsumkalum/Kitselas Lands.

16.

The Final Agreement will confirm that federal settlement legislation enacted to bring into
effect the Final Agreement will prevail over other Federal Laws to the extent of any
Conflict, and provincial settlement legislation enacted to bring into effect the Final
Agreement will prevail over other Provincial Laws to the extent of any Conflict.

17.

The Final Agreement will prevail to the extent of any Conflict or inconsistency with a
Federal or Provincial Law.

Relationship of Laws
18.

Notwithstanding any other rule of priority in the Final Agreement if the
Kitsumkalum/Kitselas Law has an incidental impact on, or if one of the aspects of the
Kitsumkalum/Kitselas Law is with respect to, a subject matter over which:
a)

the Kitsumkalum/Kitselas Government will not have law-making authority under
the Final Agreement; or

b)

the Kitsumkalum/Kitselas Government will have law-making authority under the
Final Agreement but for which Federal and Provincial Laws prevail to the extent
of a conflict,

and if the Kitsumkalum/Kitselas Law is in Conflict with a Federal or Provincial Law,
then the Federal or Provincial Law will prevail to the extent of the Conflict.

19.

Notwithstanding any other rule of priority in the Final Agreement, Federal Laws in
relation to peace, order and good government, criminal law, human rights, and the
protection of the health and safety of all Canadians, or other matters of overriding
national importance will prevail in the event of any Conflict with Kitsumkalum/Kitselas
Laws made under the law-making authorities set out in the Final Agreement to the extent
of any Conflict.

20.

Canada will recommend to Parliament that federal settlement legislation enacted to bring
into effect the Final Agreement make Provincial Laws apply to Kitsumkalum/Kitselas,
Kitsumkalum/Kitselas Governments, Kitsumkalum/Kitselas Public Institutions,
Kitsumkalum/Kitselas Members, Kitsumkalum/Kitselas Lands and Other
Kitsumkalum/Kitselas Lands if those Provincial Laws do not apply of their own force.

21.

[Unless otherwise provided in this Agreement,] Kitsumkalum/Kitselas Laws will not
apply to Canada or British Columbia.
CA/BC to Review [].

22.

Any Kitsumkalum/Kitselas Law that is inconsistent or in Conflict with the Final
Agreement will be of no force or effect to the extent of the inconsistency or Conflict.

23.

Prior to the Final Agreement, the Parties will address the issue of consistency of
Kitsumkalum/Kitselas Laws and actions with Canada’s international legal obligations.

24.

Kitsumkalum/Kitselas law making authorities set out in the Final Agreement do not
extend to criminal law and procedure, Intellectual Property, official languages of Canada,
and labour relations and working conditions.

Application of the Indian Act
25.

The Indian Act will not apply to Kitsumkalum/Kitselas, Kitsumkalum/Kitselas
Governments, and Kitsumkalum/Kitselas Members, except as set out in the Indian Act
Transition Chapter.

Other Rights, Benefits and Programs
26.

The Final Agreement will not affect the ability of Kitsumkalum/Kitselas Members to
enjoy rights and benefits for which they would be eligible as Canadian Members.

27.

Subject to paragraph 28, nothing in the Final Agreement will affect the ability of
Kitsumkalum/Kitselas, Kitsumkalum/Kitselas Governments, Kitsumkalum/Kitselas
Public Institutions, or Kitsumkalum/Kitselas Members to participate in, or benefit from,
federal or provincial programs for aboriginal people, registered Indians or other Indians,
in accordance with general criteria established for those programs from time to time.

28.

Kitsumkalum/Kitselas Members will be eligible to participate in programs established by
Canada or British Columbia and to receive public services from Canada or
British Columbia, in accordance with general criteria established for those programs or
services from time to time, to the extent that the Kitsumkalum/Kitselas has not assumed
responsibility for those programs or public services under the Kitsumkalum/Kitselas
fiscal agreement.

Court Decisions

29.

If a superior court of a province, the Federal Court of Canada, or the Supreme Court of
Canada finally determines any provision of the Final Agreement to be invalid or
unenforceable:
a)

the Parties will make best efforts to amend the Final Agreement, as applicable, to
remedy or replace the provision; and

b)

the provision will be severable from the Final Agreement, as applicable, to the
extent of the invalidity or unenforceability, and the remainder of the Final
Agreement, as applicable, will be construed, to the extent possible, to give effect
to the intent of the Parties.

30.

No Party will challenge, or support a challenge to, the validity of any provision of the
Final Agreement.

31.

A breach of the Final Agreement by a Party does not relieve any Party from its
obligations under the Final Agreement.

Certainty
Full and Final Settlement
32.

The Final Agreement will constitute the full and final settlement in respect of any
aboriginal rights, including aboriginal title, [in Canada] that each Kitsumkalum/Kitselas
may have.

Exhaustively Set Out Rights
33.

The Final Agreement will exhaustively set out the Kitsumkalum/Kitselas Section 35
Rights of each Kitsumkalum/Kitselas, their attributes, the geographic extent of those
rights, and the limitations to those rights to which the Parties have agreed, and those
rights will be:
a)

any aboriginal rights, including aboriginal title, modified as a result of the Final
Agreement and the Settlement Legislation, of that Kitsumkalum/Kitselas in and to
its Kitsumkalum/Kitselas Lands and other lands and resources [in Canada];

b)

the jurisdictions, authorities and rights of its Kitsumkalum/Kitselas Government;
and

c)

the other Kitsumkalum/Kitselas Section 35 Rights of that Kitsumkalum/Kitselas.

[Modification & Continuation]
CA to review Oct 2009

34.

Notwithstanding the common law, as a result of the Final Agreement and the Settlement
Legislation, any aboriginal rights, including any aboriginal title, of each
Kitsumkalum/Kitselas, as they may have existed anywhere [in Canada] before the
Effective Date, including their attributes and geographic extent, are modified, and
continue as modified, as set out in the Final Agreement.

35.

For greater certainty, any aboriginal title of each Kitsumkalum/Kitselas anywhere that it
may have existed [in Canada] before the Effective Date, including its attributes and
geographic extent will be modified and continue as the estates in fee simple to those areas
identified in the Final Agreement as the Kitsumkalum/Kitselas Lands of that
Kitsumkalum/Kitselas.

Purpose of Modification
36.

The purpose of the modification, referred to in 37, will be to ensure that as of the
Effective Date:

37.

each Kitsumkalum/Kitselas has, and can exercise, its Kitsumkalum/Kitselas Section 35
Rights set out in the Final Agreement, including their attributes, and geographic extent of
those rights and the limitations to those rights to which the Parties have agreed;

38.

Canada, British Columbia and all other persons can exercise their rights, authorities,
jurisdictions and privileges in a manner consistent with the Final Agreement; and

39.

Canada, British Columbia and all other persons do not have any obligations in respect of
any aboriginal rights, including aboriginal title, that each Kitsumkalum/Kitselas may
have to the extent that those rights, including title, might be in any way other than or
different in attributes or geographic extent from, the Kitsumkalum/Kitselas Section 35
Rights of each Kitsumkalum/Kitselas set out in the Final Agreement.

Rights Not Extinguished
40.

For greater certainty, any aboriginal rights including aboriginal title that each
Kitsumkalum/Kitselas may have will not be extinguished but will be modified and
continue as modified as set out in the Final Agreement.

Release of Past [Aboriginal Rights and Title] Claims
CA to review. October 29, 2009.

41.

Each Kitsumkalum/Kitselas will release Canada, British Columbia and all other persons
from all suits, claims, demands, actions or proceedings, of whatever kind, whether known
or unknown, that Kitsumkalum/Kitselas ever had, now has or may have in the future,
relating to or arising from any act or omission before the Effective Date that may have
affected, interfered with or infringed any aboriginal right, including aboriginal title, of
that Kitsumkalum/Kitselas as it may have existed anywhere [in Canada] before the
Effective Date.

Legal Agreed Nov.17.08
Parties to review 15/07/08

Indemnities

42.

The Final Agreement will provide each Kitsumkalum/Kitselas will indemnify and forever
save harmless Canada and British Columbia, as they case may be from any and all
damages, costs excluding fees and disbursements of solicitors and other professional
advisors, losses or liabilities, that Canada or British Columbia, respectively, may suffer or
incur in connection with or as a result of any suit, action, cause of action, claim,
proceeding or demand [initiated by or made on behalf of any Kitsumkalum/Kitselas
or any individual entitled to be enrolled under the Final Agreement,] before or after
the Effective Date relating to or arising from:
a)

the existence of an aboriginal right, including aboriginal title, of that
Kitsumkalum/Kitselas that is determined to be other than, or different in attributes
or geographical extent from, the Kitsumkalum/Kitselas Section 35 Rights of that
Kitsumkalum/Kitselas set out in the Final Agreement; or

b)

any act or omission by Canada or British Columbia, before the Effective Date,
that may have affected, interfered with or infringed any aboriginal right, including
aboriginal title, of that Kitsumkalum/Kitselas as it may have existed anywhere [in
Canada]before the Effective Date.

Parties to review TFN proposed addition. CA to provide language.
CA/TFN agree to remove “as it may have existed anywhere before the Effective Date”. BC to review end phrase.
Dec/08

43.

The Final Agreement will provide that a Party who is the subject of a suit, claim,
demand, action or proceeding that may give rise to a requirement to provide payment to
that Party pursuant to an indemnity under the Final Agreement:
a)

will vigorously defend the suit, claim, demand, action or proceeding; and

b)

will not settle or compromise the suit, claim, demand, action or proceeding except
with the consent of the Party who has granted the indemnity, which consent will
not be arbitrarily or unreasonably withheld or delayed.

Specific Claims
44.

Notwithstanding any other provision of the Final Agreement, nothing in the Final
Agreement precludes a Kitsumkalum/Kitselas from pursuing [Specific Claims as in
Appendix X in accordance with Canada’s Specific Claims Policy, or in court/claims
in accordance with Canada’s Specific Claims Policy].

CA to confirm whether the Specific Claims Tribunal is part of the Spec Claim Policy. CA to review TFN alternative.
Dec/08

45.

Claims referred to in 0 will not result in any land being declared to be, or being set aside
as “Lands reserved for the Indians” within the meaning of the Constitution Act, 1867 for
a Kitsumkalum/Kitselas, or an Indian Reserve for the use and benefit of a
Kitsumkalum/Kitselas.

Other Aboriginal Peoples
46.

The Final Agreement will not affect, recognize or provide any aboriginal or treaty rights
for any aboriginal people other than Kitsumkalum/Kitselas.

47.

If a court determines that a provision of the Final Agreement adversely affects aboriginal
or treaty rights of another aboriginal people that provision will not operate to the extent
of the adverse effect and the Parties will make best efforts to remedy or replace the
provision.

48.

The Final Agreement will provide that if Canada or British Columbia enters into a treaty
or a land claims agreement, within the meaning of sections 25 and 35 of the Constitution
Act, 1982, with any other aboriginal people and that treaty or land claims agreement
adversely affects a Section 35 Right of the Kitsumkalum/Kitselas as set out in this
Agreement:
a)
b)
c)

Canada or British Columbia, or both, as the case may be, will provide the
Kitsumkalum/Kitselas with additional or replacement rights or other appropriate
remedies;
at the request of Kitsumkalum/Kitselas, the Parties will negotiate and attempt to
reach agreement on the provision of those additional or replacement rights or
other appropriate remedies; and
if the Parties are unable to reach agreement on the provision of the additional or
replacement rights or other appropriate remedies, the provision of those additional
or replacement rights or remedies will be determined in accordance with Stage 3
of the Dispute Resolution Chapter.

Periodic Review
49.

The Parties recognize and acknowledge that the Final Agreement provides a foundation
for an ongoing relationship amongst the Parties and commit to conducting a periodic
review of the Final Agreement in accordance with paragraphs 50 through 56.

50.

Sixty days before each Periodic Review Date, each Party will provide the other Parties
with written notice if the Party wishes to discuss a matter contemplated by paragraph 51,
and if no notice is provided by any Party, the Parties will forego engaging in a review for
that Review Period.

51.

The purpose of the periodic review is to provide an opportunity for the Parties to meet
and discuss:

52.

a)

practicability of the harmonization of eachKitsumkalum/Kitselas legal and
administrative systems, including law-making authorities that are being exercised
by the applicable Kitsumkalum/Kitselas under the Final Agreement, with those of
British Columbia and Canada;

b)

practicability of processes established by the Parties in accordance with the Final
Agreement; and

c)

other matters with respect to the implementation of the provisions of the Final
Agreement as the Parties may agree in writing.

Unless the Parties agree otherwise, the discussion under paragraph 51 will take place on
the Periodic Review Date and such other dates as the Parties agree, but will not exceed
the applicable Review Period, and within 60 days of the end of that discussion each Party
will provide the other Parties with its written response on any matter discussed during
that Review Period.

53.

The periodic review contemplated by paragraphs 49 to 56 and all discussions and
information relating to the matter of the periodic review are without prejudice to the
respective legal positions of the Parties, unless the Parties otherwise agree, and nothing
made or done with respect to a periodic review, including the discussions or the
responses provided by the Parties, except for any amendments made pursuant to
paragraph 55, creates any legally binding rights or obligations.

54.

Except for the Parties’ commitment to meet and provide written responses as set out in
paragraph 52, neither the periodic review process contemplated by paragraphs 49 to 56,
nor the decisions and actions of the Parties relating in any way to the periodic review
process are:

55.

56.

a)

subject to the process set out in the Dispute Resolution Chapter; or

b)

reviewable by a court or in any other forum.

For greater certainty:
a)

none of the Parties are required to agree to amend the Final Agreement or any
agreement contemplated by the Final Agreement as a result of the periodic review
contemplated by paragraphs 49 to 56;

b)

if the Parties agree to amend the Final Agreement, any such amendment will be
made in accordance with this Chapter; and

c)

if the Parties agree to amend an agreement contemplated by the Final Agreement,
the agreement will be amended in accordance with its terms.

Each of the Parties will be responsible for its own costs in relation to the periodic review
process.

Amendment Provisions
57.

The Parties agree that the Final Agreement will only be amended with the agreement of
the Parties.

58.

Any one or more of the Parties may propose an amendment to the Final Agreement.

59.

In the event of a proposal pursuant to paragraph 58, the Parties agree that, before they
proceed with amending the Final Agreement they may attempt to find other means of
satisfying the interests of the Party or Parties proposing the amendment.

60.

The processes for ratifying amendments to the Final Agreement after the Effective Date,
will be set out in the Final Agreement.

61.

The Parties agree to take the necessary steps to implement amended provisions of the
Final Agreement as soon as possible after the amendment has been ratified by all of the
Parties.

Interpretation
62.

To the extent of any Conflict or inconsistency, the provisions in the General Provisions
Chapter of the Final Agreement will prevail over the provisions in the other chapters of
the Final Agreement.

63.

The terms of the Final Agreement will not be presumed to be interpreted in favour of any
Party.

64.

No agreement, plan, guideline or other document made by a Party or Parties that is
referred to in or contemplated by the Final Agreement, including an agreement that is
reached as a result of negotiations that are required or permitted by the Final Agreement
is:
a)

part of the Final Agreement; or

b)

a treaty or land claims agreement, or recognizes or affirms aboriginal or treaty
rights, within the meaning of sections 25 and 35 of the Constitution Act, 1982.

May require Legal review & w/other agreements

65.

In this Agreement:
a)

a reference to a statute will include every amendment to it, every regulation made
under it, and any law enacted in substitution for, or in replacement of it;

b)

a reference to “Canada’s international legal obligations” will include those which
are in effect on, or after, the Effective Date;

c)

unless it is otherwise clear from the context, the use of the singular will include
the plural, and the use of the plural will include the singular; and

d)

unless it is otherwise clear from the context, a reference in a chapter of this
Agreement to a “paragraph”, “subparagraph” or “Schedule” means a paragraph,
subparagraph or schedule of that chapter, and

e)

headings and subheadings are for convenience only, do not form a part of this
Agreement, and in no way define, limit, alter or enlarge the scope or meaning of
any provision of this Agreement.

66.

For greater certainty, the Parties acknowledge that the Official Languages Act applies to
the Final Agreement, including the execution of the Final Agreement.

67.

The Final Agreement may set out other provisions concerning interpretation of the Final
Agreement.

Consultation
68.

The Final Agreement will provide that neither Canada nor BC has any obligation to
consult with Kitsumkalum/Kitselas except:
a)

as provided for in the Final Agreement;

b)

as provided for in federal or provincial legislation;

c)

as provided for in other agreements with Kitsumkalum/Kitselas; or

d)
69.

as may be required at common law in relationship to an infringement of a section
35 right of a Kitsumkalum/Kitselas.

Nothing in the Final Agreement nor any action or authority taken, exercised or carried
out by Canada or British Columbia in accordance with the Final Agreement is, or is to be
interpreted as, an infringement of a Section 35 right of Kitsumkalum/Kitselas.

Information and Privacy
70.

For the purposes of federal and provincial access to information and privacy legislation,
information that the {TFN First Nation Governments provide to Canada or British
Columbia in confidence is deemed to be information received or obtained in confidence
from another government.

71.

If the Kitsumkalum/Kitselas Government requests disclosure of information from Canada
or British Columbia, the request will be evaluated as if it were a request by a province for
disclosure of that information, but Canada and British Columbia are not required to
disclose to the Kitsumkalum/Kitselas Government information that is only available to a
particular province or particular provinces or that is not available to any provinces or that
is not available to any province.

72.

The Parties may enter into agreements in respect of any one or more of the collection,
protection, retention, use, disclosure, and confidentiality of personal, general, or other
information in accordance with any applicable legislation, including federal and
provincial access to information and privacy legislation.

73.

Canada or British Columbia may provide information to the Kitsumkalum/Kitselas
Government in confidence if the Kitsumkalum/Kitselas has made a law or has entered
into an agreement with Canada or British Columbia, as the case may be, under which the
confidentiality of the information will be protected.

74.

Notwithstanding any other provision of this Agreement:
a)

Canada and British Columbia are not required to disclose any information that
they are required to or authorized to withhold under any Federal or Provincial
Law, including under sections 37 to 39 of the Canada Evidence Act;

b)

if federal or provincial legislation allows the disclosure of certain information
only if specified conditions for disclosure are satisfied, Canada and British
Columbia are not required to disclose that information unless those conditions are
satisfied; and

c)

the Parties are not required to disclose any information that may be withheld
under a privilege at law.
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