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KITSELAS DISCUSSION PAPER
CHAPTERS 20 & 21
Keep in mind, the Agreement-in-Principle is NOT finished and is still
being negotiated. All of the Chapters are still being negotiated. Even
though we have agreed to the provisions of the chapters, we are not bound
by any agreements in any of the chapters. We can still change our minds
on anything in the AIP. The purpose of these discussion papers is not only
to inform everyone of what is in the AIP, but also to hear any concerns
anyone may have on the content of the AIP.

Chapter 20 is the Culture and Heritage chapter. This chapter
does three things.
First, the authority to make laws on our culture and language. Under
the Indian Act and other laws of Canada, the Government of Canada has the
authority over our culture and language. Examples are the experience of
students in residential school which forbade the use of our language and
the practice of our culture. Even though schools and universities are
attempting to teach language and culture, authority is still with the
Minister of Indian Affairs. The culture and Heritage chapter in the Final
Agreement will transfer the authority over language and culture from the
Government of Canada to the Kitselas people, including training and
certifying our own teachers.
Second, Canada and British Columbia have in their museums artifacts
belonging to the people of Kitselas. Artifact such as masks, clothing, tools
and all manner of thing that were taken by missionaries, government
official and anthropologists over the years will be returned. A list of items
will be prepared beginning after the approval of the AIP and before the
completion of the Final Agreement.
Third, the Kitselas people had names for all of the streams,
mountains and locations within our homeland. These names were changed
by the settlers as they homesteaded. Kitselas will not have the authority to
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change the official registered names, the Province will keep the authority
over place names, but is prepared to negotiate with the Kitselas people to
change the place names back to their original names if that is what we
want.

Chapter 21 is the Dispute Resolution Chapter.
The purpose of this chapter is to establish a procedure to resolve
deputes that we may have with the Governments of Canada and British
Columbia over the interpretation of the Treaty.
Under the Indian Act the Government of Canada or the Department
of Indian Affairs hold all of the authority over everything in our lives. If
there is a dispute the government simply make a ruling and we have no say
in how the dispute is decided.
Under a Treaty Kitselas will have our own Government and will no
longer be under the Indian Act and the Government of Canada will no
longer have the authority over the Kitselas people.
We know there will be disagreement between the Governments of
Canada and BC, and since we will be equal and neither of us will have
authority over the other there needs to be a process to settle
disagreements. In the Agreement in Principle the words “will negotiate
and attempt to reach agreement” means if we can’t agree then the Dispute
Resolution Chapter kicks in.

Question and Answer sheets are included for each chapter in the
package. We have tried to answer most of the questions and there may be
many more questions. If anyone has any questions that are not answered
on the sheet, please let us know, and we will develop a new Sheet with your
questions and we will try to answer them as best we can.
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For any Questions or comments call, Holly at:

Phone 250-635-8882 extension 242 or
E-mail hspencer@kitselas.com or
Fax 250-635-8793 or
drop in and talk to Holly at the Treaty Office, 4562 Queensway in
Terrace.
Mailing address:

Holly Spencer
4562 Queensway
Terrace, BC
V8G 3X6
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Chapter 20
Question and Answer Sheet
Cultural and Heritage
This chapter sets out the return and sharing of Kitselas artifacts
currently held at the Canadian Museum of Civilization and at the Royal
British Columbia Museum. It also addresses the protection of heritage
sites on Kitselas Lands, the ownership of Kitselas artifacts discovered in
the future, and the treatment of human remains.
Law making authority
Kitselas Government will be able to make laws on the following:
a) the conservation, protection and management of the Heritage
Sites
b) public access to Heritage Sites;
c) the conservation, protection and management of Artifacts owned
by Kitselas,
d) the education of Tsimshian language and culture provided by a
Kitselas Institution, including the certification and accreditation
of teachers, the development and teaching of Tsimshian language
and culture curriculum; and
e) the preservation, promotion and development of Tsimshian
language and culture; and
f) the cremation or interment of Ancient Human Remains found on
Kitselas Lands or returned to Kitselas.
Will Kitselas artifacts be returned to Kitselas from the Canadian
Museum of Civilization and Royal British Columbia Museum?
Yes. A portion of the Kitselas artifacts presently held at the two
museums will be returned. Access to other artifacts in other museums
and collectors is still being negotiated.
Will there be a way to protect Heritage Sites on Kitselas Lands?
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Yes. Kitselas Government will develop processes to preserve Heritage
Sites on Kitselas Lands from proposed land and resource development
projects. British Columbia will develop or continue processes for
similar purposes. Until Kitselas Government does so, British Columbia's
processes for heritage site preservation will apply on Kitselas Lands.
What will happen to Kitselas human remains found in Heritage
Sites?
Subject to federal and provincial laws, they will be returned to the
Kitselas Nation.
Can Kitselas change the names of places?
Kitselas can negotiate that the names of place, for example Creeks, be
changed back to the original Tsimshian name. If the negotiations are
successful the names will be officially changed by the Province of BC.
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Definitions
moved to
Definitions
section of
AIP Nov/07

CHAPTER 20 - CULTURE AND HERITAGE

General
AP by Can,
BC, Ks, Km,
Ma, Gt, __
08/11/05

1. The Parties recognize the integral role of {TFN} First Nation Artifacts in the
continuation of {TFN} First Nation’ culture, values, and traditions, whether
those artifacts are held by the {TFN} First Nations, the {TFN} First Nation
corporation, {TFN} First Nation Members, Parks Canada, the Canadian
Museum of Civilization, or the Royal British Columbia Museum.
Law-Making

AP CA, BC,
Ks, KM, __
Mar/08

2. The {TFN} First Nation Government may make laws applicable on {TFN}
First Nation Lands in respect of:
a)

the conservation, protection and management of the Heritage Sites of the
{TFN} First Nation;

b) public access to Heritage Sites;
c)

the conservation, protection and management of Artifacts owned by the
{TFN} First Nation;

d) the education of {TFN} First Nation language and culture provided by a
{TFN} First Nation Institution, including:
i)the certification and accreditation of teachers of {TFN} First Nation
language and First Nation culture;
ii)the development and teaching of {TFN} First Nation language and
culture curriculum; and
e)

the preservation, promotion and development of {TFN} First Nation
language and culture; and,

f)

the cremation or interment of Ancient Human Remains found on {TFN}
First Nation Lands or returned to the {TFN} First Nation by Canada,
British Columbia or any other party.

AP CA, BC,
Ks, KM, __
Nov/07

3. For the purposes of subparagraph 2(d) and (e), {TFN} First Nation culture
includes matters relating to {TFN} First Nation history, feasts, ceremonies,
traditional naming practices, symbols, songs, dances and stories.

AP CA, BC,
Ks, KM, __
Nov/07

4. For greater certainty, {TFN} First Nation Governments do not have the
authority to make laws with respect to Intellectual Property or the official
languages of Canada.
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AP CA, BC,
Ks, KM, __
Nov/07

5. {TFN} First Nation Law with respect to the conservation, protection and
management of Heritage Sites and Artifacts on {TFN} First Nation Lands will
establish standards equivalent to or exceeding the standards established by
Federal and Provincial Law for the conservation, protection and management of
Heritage Sites and Artifacts.

AP CA, BC,
Ks, KM, __
Nov/07

6. A {TFN} First Nation law under subparagraph 2 (b) will not unreasonably deny
public access to Heritage Sites on {TFN} First Nation Lands, but for greater
certainty, nothing in this paragraph prevents {TFN} First Nations from
restricting access when necessary to protect and preserve Heritage Sites.

AP CA, BC,
Ks, KM, __
Nov/07

7. A {TFN} First Nation Law under 2 prevails to the extent of a Conflict with
Federal Law or Provincial Law.
ARTIFACTS

AP by Can,
BC, Ks, Km,
Ma, Gt, __

8.

The Final Agreement will set out provisions for the lending to, sharing of or
transfer to {TFN} First Nation of {TFN} First Nation Artifacts, if any, in the
permanent collection of the Canadian Museum of Civilization.

9.

The Final Agreement will set out provisions for the lending to or transfer to the
{TFN} First Nation of certain {TFN} First Nation Artifacts, if any, in the
permanent collection of Parks Canada.

08/11/05
AP by Can,
BC, Ks, Km,
Ma, Gt, __
08/11/05
AP by Can,
BC, Ks, Km,
Ma, Gt, __

10. The Final Agreement will set out provisions for the lending to, sharing of or
transfer to the {TFN} First Nation of {TFN} First Nation Artifacts, if any, in
the permanent collection of the Royal British Columbia Museum.

08/11/05
TFN PD of
“in Canada”
Dec/07

11. At the request of the {TFN} First Nation, Canada or British Columbia,
respectively, will make reasonable efforts to facilitate the {TFN} First
Nation’s access to {TFN} First Nation Artifacts, Archaeological Human
Remains, in other public collections [in Canada].
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Archaeological Human Remains
AP CA, BC,
Ks, KM, __
Nov/07

12. Canada or British Columbia will return any {TFN} First Nation
Archaeological Human Remains or associated burial objects held by Canada or
British Columbia at the Effective Date at the request of the {TFN} First
Nation, in accordance with Federal Law and policy and Provincial Law.

AP CA, BC,
Ks, KM, __
Nov/07

13. If, after the Effective Date, {TFN} First Nation Archaeological Human
Remains or associated burial objects come into the possession or under the
control of Canada or British Columbia, Canada or British Columbia will, at the
request of the {TFN} First Nation, transfer the {TFN} First Nation
Archaeological Human Remains or associated burial objects to the {TFN}
First Nation, in accordance with Federal Law and policy and Provincial Law.

TFN to
review
Nov/07

14. In the event of competing claims with another aboriginal group in relation to
{TFN} First Nation Archaeological Human Remains or associated burial
objects, the relevant parties to the dispute will resolve the competing claim
between themselves and will provide Canada or British Columbia with written
confirmation of the settlement of the dispute before further negotiation of the
transfer of the {TFN} First Nation Archaeological Human Remains and
associated burial objects in question.
Heritage Sites

AP by Can,
BC, Ks, Km,
Ma, Gt, __
08/11/05

15. The {TFN} First Nation Government may develop processes comparable to
British Columbia processes to manage Heritage Sites on {TFN} First Nation
Lands in order to preserve {TFN} First Nation and other heritage values
associated with those sites from proposed lands and resource activities that
may affect those sites.

AP by Can,
BC, Ks, Km,
__ Dec/07

16. On the Effective Date, British Columbia will commence the provincial
designation process under the Heritage Conservation Act for sites of cultural or
historic significance set out in Appendix X.

TFN PD

17. In recognition that a site designated in accordance with paragraph 16 may
also have cultural or historic significance to persons other than the {TFN}
First Nation, after Consultation with the {TFN} First Nation, British Columbia
may amend such designation to additionally reflect that cultural or historic
significance.

BC to review
May/08

Place Names
AP by Can,
BC, Ks, Km,
Ma, Gt, __

18. The Parties will negotiate and attempt to reach agreement on a list of
geographic features and places, set out in the Final Agreement, to be named or
renamed with their traditional names.
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08/11/05
AP by Can,
BC, Ks, Km,
Ma, Gt, __
08/11/05
AP by Can,
BC, Ks, Km,
Ma, Gt, __
08/11/05

19. After the Effective Date, the {TFN} First Nation may propose that
British Columbia name or rename other geographic features with traditional
names, and British Columbia will consider those proposals in accordance with
Provincial Laws.
20. At the request of the {TFN} First Nation, British Columbia will record
traditional names and historic background information submitted by {TFN}
First Nation for inclusion in the British Columbia geographic names data base
for the geographic features that are set out in the Final Agreement, in
accordance with provincial policy and procedures.
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Chapter 21
Question and Answer Sheet
Dispute Resolution
All of this chapter was taken from the Nisga’a final agreement, all of the Treaty
Tables in British Columbia are using the Dispute resolution chapter in the Nisga’a
Final agreement as a guild.
This chapter sets out the steps to resolve disputes between the Parties that arise
once the Treaty is final. The section is based upon several objectives shared by the
parties:
 To cooperate with each other to develop harmonious working relationships;
 To prevent or alternatively to minimize disputes;
 To identify disputes quickly and resolve them in the most expeditious and
cost-effective manner possible;
 To resolve disagreement in a non-adversarial, collaborative and informal
atmosphere.
What disputes must use this process?
All disputes involving interpretation, application or implementation of the Treaty or
a breach of the Treaty must use these processes. If the words “will negotiate and
attempt to reach agreement” is used in a chapter, if no agreement can be reached
during negotiations this chapter will be used to settle the disagreement.
What happens if a question of the interpretation of the Treaty issue comes up
in another judicial or administrative proceeding?
Before the question can be dealt with by the court or an administrative body, all
three Parties must be given notice of the question and the opportunity to participate
in those proceedings.
What are the steps to resolve disputes?
The Parties agree to try to resolve most differences by informal discussions. If these
are not successful, a Party may move the dispute into Stage One:
 Collaborative Negotiations. The disputing Parties will try to resolve the
dispute through formal negotiations without the assistance of any
independent third party.
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If the dispute is not resolved in Stage One, a Party may move the dispute into Stage
Two:
 Facilitated Process. The Parties to the dispute will select one of four
specified processes to help them to resolve the dispute.
These processes use independent third parties to assist the Parties to overcome any
obstacles to reaching agreement. The independent third parties do not have any
authority to resolve the dispute but assist the Parties to reach their own agreement.
If the Parties are unable to resolve their dispute under Stage Two, the dispute may
be referred to a judge or an arbitrator for a final and binding decision.
What are the four processes in Stage Two?
The four processes are (1) mediation, (2) technical advisory panel, (3) neutral
evaluation and (4) Elders Advisory Council.
How do the Stage Two processes work?
A mediation is simply a confidential negotiation assisted by a neutral mediator. The
function of the mediator is to assist the Parties to negotiate as effectively as possible
to reach an agreement by helping them to establish the order of discussions, identify
underlying interests, identify irrelevancies or unproductive discussions, identify the
obstacles to reaching agreement, defuse anger or hostility, keep focused on the
issues, move from fixed positions, develop creative solutions, and encourage
compromise where appropriate. The mediator does not resolve the disagreement by
making a decision.
The Technical Advisory Panel provides the Parties with technical or scientific
assistance to help to resolve disagreements. The members of the panel are not
required to be independent or impartial of the Parties but they must be recognized
as having skill and knowledge in their field of expertise. This assistance may take the
form of written advice, determinations of disputed facts, conducting and reporting
studies, making recommendations, etc. The panel's assistance is not binding on the
parties.
The Elders Advisory Council is made up of elders appointed by the Parties to help
with a particular dispute. The elders of the Council are expected to bring their
wisdom and life experience to the Parties as they attempt to resolve a disagreement.
This Council is expected to be very helpful in dealing with sensitive cultural or
political issues or to consider such things as the reasonableness of actions taken by
the parties.
A neutral evaluation allows the Parties to submit the issues in a dispute to an
independent person who is experienced in the subject matter of the dispute, for an
opinion on the probable disposition of the disagreement if it were submitted to
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arbitration or litigation. The neutral evaluation will usually be based only on written
submissions and documents provided by the parties. The opinion of the neutral
evaluator is not binding on the parties.
The four processes offer the Parties quite different options for overcoming any
issues which are preventing them from reaching an agreement. If the Parties cannot
reach agreement on which process to use, the dispute will be referred to mediation.
If two Parties have a dispute and reach an agreement, is the third Party bound
by that agreement?
No, the third Party is not bound by that agreement unless it also chooses to sign the
agreement.
How does an arbitration work and when will it be used?
An arbitration is a quasi-judicial hearing before an arbitral tribunal consisting of one
or three arbitrators appointed by the Parties to the dispute. The arbitrators are
required to act impartially and independently. The arbitrators will hear the
submissions and evidence led by the Parties and will make a decision called an
arbitral award. This award is binding on the Parties as if it were a judgment of the
court. It cannot be set aside or challenged except under specific circumstances.
The Treaty will require certain unresolved disputes to be finally settled by
arbitration. This is intended to help secure a speedy resolution without having to go
to the courts and to make it possible to select an arbitral tribunal that has expertise
in the subject matter of the dispute. The Parties to a dispute can always agree to
refer a matter to an arbitral tribunal rather than the courts — but agreement of all
of the Parties to the dispute is necessary before this can happen.
If two Parties have a dispute that is finally decided by arbitration, is the third
Party bound by that arbitral award?
Yes, unless that Party did not have proper notice of the arbitral proceedings or was
denied the opportunity to participate in the proceedings by the arbitral tribunal.
The third Party must be given the opportunity to participate in all three stages of the
Chapter to resolve the dispute — including arbitration. If the third Party decides not
to participate in the arbitration, it will still be bound by the arbitral award.
Can the arbitral award be appealed to the courts?
An arbitral award may be set aside by a court if the arbitration was conducted in an
unfair manner or contrary to the procedural requirements of the Chapter. If a Party
alleges that the arbitral tribunal made an error in law, the Party must obtain the
permission of the Supreme Court of British Columbia before the appeal may be
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heard. No appeal may be taken on an arbitral award to the Supreme Court of
Canada.
Who are the Parties to the processes under the Chapter?
The only possible Parties to the processes are the three Parties to the Final
Agreement. Even if one of the Parties is not a Party to a particular dispute, that Party
has the right to fully participate in the resolution of that dispute.
Who pays for the costs of these processes?
As a general rule, each of the Parties will pay the costs of its own participation in a
process but the other costs will be shared by the Parties participating in the process.
A Party participating in an arbitration may ask the arbitral tribunal to order another
Party to pay the costs of the process. The arbitral tribunal will decide if it is
appropriate to make such an order.
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The Parties
have agreed
to this
chapter and
appendices
Nov/07

CHAPTER 21 - DISPUTE RESOLUTION

Definitions
1.

In this Chapter and in Appendix X-1 to X-6:
“Appendix” means Appendix X-1, X-2, X-3, X-4, X-5, or X-6 to this Agreement.
General

AP CA, BC,
Ks, Km
05/07/08

1.

In this Chapter, and in each Appendix, a Party is deemed to be directly
engaged in a disagreement if another Party, acting reasonably, gives the first
Party a written notice requiring it to participate in a process described in this
Chapter to resolve the disagreement.

AP CA, BC,
Ks, Km
05/07/08

2.

The Parties share the following objectives:

05/07

AP CA, BC,
Ks, Km
05/07/08

AP CA, BC,
Ks, Km
05/07/08
AP CA, BC,
Ks, Km
05/07/08
AP CA, BC,
Ks, Km
05/07/08

a)

to cooperate with each other to develop harmonious working
relationships;

b)

to prevent, or, alternatively, to minimize disagreements;

c)

to identify disagreements quickly and resolve them in the most
expeditious and cost-effective manner possible; and

d)

to resolve disagreements in a non-adversarial, collaborative, and
informal atmosphere.

AP CA, BC,
Ks, Km
05/07/08

3.

Except as otherwise provided, participating Parties may agree to vary a
procedural requirement contained in this Chapter, or in an Appendix, as it
applies to a particular disagreement.

AP CA, BC,
Ks, Km
05/07/08

4.

Participating Parties may agree to, and the Supreme Court of British
Columbia, on application, may order:

AP CA, BC,
Ks, Km
05/07/08

a)

the abridgment of a time limit; or
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b)

the extension of a time limit, despite the expiration of that time limit

in this Chapter or in an Appendix.
Scope: When This Chapter Applies To A Disagreement
AP CA, BC,
Ks, Km
05/07/08

AP CA, BC,
Ks, Km
05/07/08
AP CA, BC,
Ks, Km
05/07/08
AP CA, BC,
Ks, Km
05/07/08

5.

This Chapter is not intended to apply to all conflicts or disputes between or
among the Parties, but is limited to the conflicts or disputes described in
paragraph 6.

6.

This Chapter only applies to:
a)

AP CA, BC,
Ks, Km
05/07/08

AP CA, BC,
Ks, Km
05/07/08
AP CA, BC,
Ks, Km
05/07/08

AP CA, BC,
Ks, Km
05/07/08

7.

a conflict or dispute respecting:
i)

the interpretation, application, or implementation of this
Agreement, or

ii)

a breach or anticipated breach of this Agreement;

b)

a conflict or dispute, where provided for in this Agreement; or

c)

negotiations required to be conducted under any provision of this
Agreement that provides that the Parties, or any of them, “will
negotiate and attempt to reach agreement”.

This Chapter does not apply to:

AP CA, BC,
Ks, Km
05/07/08

a)

an agreement between or among the Parties that is ancillary,
subsequent, or supplemental to this Agreement unless the Parties
have agreed that this Chapter applies to that agreement;

AP CA, BC,
Ks, Km
05/07/08

b)

the Implementation Plan; or
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c)

conflicts or disputes, where excluded from this Chapter.

AP CA, BC,
Ks, Km
05/07/08

8.

Nothing in this Chapter limits the application of a dispute resolution
process, under any law of general application, to a conflict or dispute
involving a person if that conflict or dispute is not a disagreement.

AP CA, BC,
Ks, Km
05/07/08

9.

Nothing in any law of general application limits the right of a Party to refer
a disagreement to this Chapter.

Disagreements To Go Through Stages
AP CA, BC,
Ks, Km
05/07/08

10.

The Parties desire and expect that most disagreements will be resolved by
informal discussions between or among the Parties, without the necessity of
invoking this Chapter.

AP CA, BC,
Ks, Km
05/07/08

11.

Except as otherwise provided, disagreements not resolved informally will
progress, until resolved, through the following stages:

AP CA, BC,
Ks, Km
05/07/08

a)

Stage One: formal, unassisted efforts to reach agreement between or
among the Parties, in collaborative negotiations under Appendix X1;

AP CA, BC,
Ks, Km
05/07/08

b)

Stage Two: structured efforts to reach agreement between or among
the Parties with the assistance of a neutral, who has no authority to
resolve the dispute, in a facilitated process under Appendix X-2, X3, X-4, or X-5 as applicable; and

AP CA, BC,
Ks, Km
05/07/08

c)

Stage Three: final adjudication in arbitral proceedings under
Appendix X-6, or in judicial proceedings.

AP CA, BC,
Ks, Km
05/07/08

AP CA, BC,

12.

Except as otherwise provided, no Party may refer a disagreement to final
adjudication in Stage Three without first proceeding through Stage One and
a facilitated process in Stage Two as required in this Chapter.

13.

Nothing in this Chapter prevents a Party from commencing arbitral or
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Ks, Km
05/07/08

judicial proceedings at any time:

AP CA, BC,
Ks, Km
05/07/08

a)

to prevent the loss of a right to commence proceedings due to the
expiration of a limitation period; or

AP CA, BC,
Ks, Km
05/07/08

b)

to obtain interlocutory or interim relief that is otherwise available
pending resolution of the disagreement under this Chapter.

Stage One: Collaborative Negotiations
AP CA, BC,
Ks, Km
05/07/08

14.

If a disagreement is not resolved by informal discussion, and a Party
directly engaged in the disagreement wishes to invoke this Chapter, that
Party will deliver a written notice, as required under Appendix X-1, as soon
as practicable to the other Parties, requiring the commencement of
collaborative negotiations.

AP CA, BC,
Ks, Km
05/07/08

15.

Upon receiving the notice under paragraph 14, a Party directly engaged in
the disagreement will participate in the collaborative negotiations.

AP CA, BC,
Ks, Km
05/07/08

16.

A Party not directly engaged in the disagreement may participate in the
collaborative negotiations by giving written notice to the other Parties,
preferably before the collaborative negotiations commence.

AP CA, BC,
Ks, Km
05/07/08

17.

If the Parties have commenced negotiations in the circumstances described
in subparagraph 6(c), then, for all purposes under this Chapter, those
negotiations will be deemed collaborative negotiations and the particular
matter under negotiation will be considered a disagreement.

AP CA, BC,
Ks, Km
05/07/08

18.

Collaborative negotiations terminate in the circumstances set out in
Appendix X-1.

Stage Two: Facilitated Processes
AP CA, BC,
Ks, Km
05/07/08

19.

Within 15 days of termination of collaborative negotiations that have not
resolved the disagreement, a Party directly engaged in a disagreement, by
delivering a notice to the other Parties, may require the commencement of a
facilitated process.
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20.

AP CA, BC,
Ks, Km
05/07/08
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A notice under paragraph 20:
a)

will include the name of the Party or Parties directly engaged in the
disagreement and a summary of the particulars of the disagreement;
and

b)

may propose the use of a particular facilitated process described in
paragraph 24.

AP CA, BC,
Ks, Km
05/07/08

21.

Upon receiving a notice under paragraph 20, a Party directly engaged in the
disagreement will participate in a facilitated process described in paragraph
24.

AP CA, BC,
Ks, Km
05/07/08

22.

A Party not directly engaged in the disagreement may participate in the
facilitated process by giving written notice to the other Parties within 15
days of delivery of a notice under paragraph 20.

AP CA, BC,
Ks, Km
05/07/08

23.

Within 30 days after delivery of a notice under paragraph 20, the Parties
directly engaged in the disagreement will attempt to agree to use one of the
following processes:

AP CA, BC,
Ks, Km
05/07/08

a)

mediation under Appendix X-2;

AP CA, BC,
Ks, Km
05/07/08

b)

technical advisory panel under Appendix X-3;

AP CA, BC,
Ks, Km
05/07/08

c)

neutral evaluation under Appendix X-4;

d)

elders advisory council under Appendix X-5; or

e)

any other non-binding dispute resolution process assisted by a
neutral

TFN to review
AP CA, BC,
Ks, Km
05/07/08

and if they fail to agree, they will be deemed to have selected mediation
under Appendix X-2.
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A facilitated process terminates:
a)

in the circumstances set out in the applicable Appendix; or

b)

as agreed by the participating Parties, if an Appendix does not apply.

Negotiating Conditions
AP CA, BC,
Ks, Km
05/07/08

25.

In order to enhance the prospect of reaching agreement, the Parties
participating in collaborative negotiations or a negotiation component of a
facilitated process will:

AP CA, BC,
Ks, Km
05/07/08

a)

at the request of a participating Party, provide timely disclosure of
sufficient information and documents to enable a full examination of
the subject matter being negotiated;

AP CA, BC,
Ks, Km
05/07/08

b)

make every reasonable effort to appoint negotiating representatives
with sufficient authority to reach an agreement, or with ready access
to such authority; and

AP CA, BC,
Ks, Km
05/07/08

c)

negotiate in good faith.

Settlement Agreement
AP CA, BC,
Ks, Km
05/07/08
AP CA, BC,
Ks, Km
05/07/08
AP CA, BC,
Ks, Km
05/07/08
AP CA, BC,
Ks, Km
05/07/08
AP CA, BC,
Ks, Km
05/07/08
AP CA, BC,
Ks, Km
05/07/08

26.

Any agreement reached in a process under this Chapter:
a)

b)

will be:
i)

recorded in writing,

ii)

signed by authorized representatives of the Parties to the
agreement, and

iii)

delivered to all Parties; and

is binding only on the Parties who have signed the agreement.

Stage Three: Adjudication - Arbitration
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AP CA, BC,
Ks, Km
05/07/08

27.

After the later of termination of collaborative negotiations, or of a required
facilitated process, in respect of a disagreement arising out of any provision
of this Agreement that provides that a matter will be “finally determined by
arbitration”, the disagreement will, on the delivery of a notice by a Party
directly engaged in the disagreement, to all Parties as required under
Appendix X-6, be referred to and finally resolved by arbitration in
accordance with that Appendix.

AP CA, BC,
Ks, Km
05/07/08

28.

After the later of termination of collaborative negotiations, or a required
facilitated process, in respect of any disagreement, other than a
disagreement referred to in paragraph 28, and with the written agreement of
all Parties directly engaged in the disagreement, the disagreement will be
referred to, and finally resolved by, arbitration in accordance with
Appendix M-6.

AP CA, BC,
Ks, Km
05/07/08

29.

If two Parties make a written agreement under paragraph 29, they will
deliver a copy of the agreement as soon as practicable to the other Party.

AP CA, BC,
Ks, Km
05/07/08

30.

Upon delivering a written notice to the participating Parties to the
arbitration within 15 days after receiving a notice under paragraph 28 or
copy of a written agreement under paragraph 30, a Party not directly
engaged in the disagreement is entitled to be, and will be added as, a party
to the arbitration of that disagreement whether or not that Party has
participated in collaborative negotiations or a required facilitated process.

AP CA, BC,
Ks, Km
05/07/08

31.

Despite paragraph 31, an arbitral tribunal may make an order adding a Party
as a participating Party at any time, if the arbitral tribunal considers that:

AP CA, BC,
Ks, Km
05/07/08

a)

the participating Parties will not be unduly prejudiced; or

AP CA, BC,
Ks, Km
05/07/08

b)

the issues stated in the pleadings are materially different from those
identified in the notice to arbitrate under paragraph 28 or the written
agreement to arbitrate in paragraph 29

AP CA, BC,
Ks, Km
05/07/08

and, in that event, the arbitral tribunal may make any order it considers
appropriate or necessary in the circumstances respecting conditions,
including the payment of costs, upon which the Party may be added.
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Effect Of Arbitral Award
AP CA, BC,
Ks, Km
05/07/08

32.

An arbitral award is final and binding on all Parties whether or not a Party
has participated in the arbitration.

AP CA, BC,
Ks, Km
05/07/08

33.

Despite paragraph 33, an arbitral award is not binding on a Party that has
not participated in the arbitration if:

AP CA, BC,
Ks, Km
05/07/08

a)

the Party did not receive copies of:

AP CA, BC,
Ks, Km
05/07/08

i)

the notice of arbitration or agreement to arbitrate, or

AP CA, BC,
Ks, Km
05/07/08

ii)

the pleadings and any amendments or supplements to the
pleadings; or

AP CA, BC,
Ks, Km
05/07/08

b)

the arbitral tribunal refused to add the Party as a participating Party
to the arbitration under paragraph 32.

Application Of Legislation
AP CA, BC,
Ks, Km
05/07/08

34.

No legislation of any Party respecting arbitration, except the settlement
legislation, applies to an arbitration conducted under this Chapter.

AP CA, BC,
Ks, Km
05/07/08

35.

A court must not intervene or offer assistance in an arbitration or review an
arbitral award under this Chapter except as provided in Appendix X-6.

Stage Three: Adjudication - Judicial Proceedings
AP CA, BC,
Ks, Km
05/07/08

36.

Nothing in this Chapter creates a cause of action where none otherwise
exists.

AP CA, BC,
Ks, Km
05/07/08

37.

Subject to paragraph 39, at any time a Party may commence proceedings in
the Supreme Court of British Columbia in respect of a disagreement.

AP CA, BC,
Ks, Km
05/07/08

38.

A Party may not commence judicial proceedings in respect of a
disagreement if the disagreement:

AP CA, BC,
a)
is required to be referred to arbitration under paragraph 28
Ks, Km
Draft #30 July 15, 2008
Changes noted (dd/mm/yy) Canada = Bold Italics BC = Italics Tsimshian = Bold
Ks = Kitselas Km = Kitsumkalum Ma = Metlakatla Gt = Gitga’at KX = Kitasoo/Xaixais

or has

Without Prejudice

For Discussion Purposes Only
Tsimshian First Nations Treaty Table
DRAFT AIP

05/07/08

been agreed to be referred to arbitration under paragraph 29;

AP CA, BC,
Ks, Km
05/07/08

b)

has not been referred to collaborative negotiations or a facilitated
process as required under this Chapter; or

AP CA, BC,
Ks, Km
05/07/08

c)

has been referred to collaborative negotiations or a facilitated
process that has not yet been terminated.

AP CA, BC,
Ks, Km
05/07/08

39.

Nothing in subparagraph 39(a) prevents an arbitral tribunal or the
participating Parties from requesting the Supreme Court of British
Columbia to make a ruling respecting a question of law as permitted in
Appendix X-6.

Notice To Parties
AP CA, BC,
Ks, Km
05/07/08
AP CA, BC,
Ks, Km
05/07/08
AP CA, BC,
Ks, Km
05/07/08
AP CA, BC,
Ks, Km
05/07/08
AP CA, BC,
Ks, Km
05/07/08
AP CA, BC,
Ks, Km
05/07/08

AP CA, BC,
Ks, Km
05/07/08

40.

If, in any judicial or administrative proceeding, an issue arises in respect of:
a)

the interpretation or validity of this Agreement; or

b)

the validity, or applicability of:
i)

any settlement legislation, or

ii)

any {TFN} First Nation Law

the issue will not be decided until the party raising the issue has properly
served notice on the Attorney General of British Columbia, the Attorney
General of Canada, and {TFN} First Nation Government.
41.

In any judicial or administrative proceeding to which paragraph 41 applies,
the Attorney General of British Columbia, the Attorney General of Canada,
and {TFN} First Nation Government may appear and participate in the
proceedings as parties with the same rights as any other party.

Costs
AP CA, BC,
Ks, Km
05/07/08

42.

Except as provided otherwise in the Appendices, each participating Party
will bear the costs of its own participation, representation, and appointments
in collaborative negotiations, a facilitated process, or an arbitration,
conducted under this Chapter.

AP CA, BC,
43.
Subject to paragraph 43 and except as provided otherwise in the
Ks, Km
Appendices, the participating Parties will share equally all costs of
05/07/08
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collaborative negotiations, a facilitated process, or an arbitration, conducted
under this Chapter
AP CA, BC,
Ks, Km
05/07/08
AP CA, BC,
Ks, Km
05/07/08
AP CA, BC,
Ks, Km
05/07/08
AP CA, BC,
Ks, Km
05/07/08

44.

For purposes of paragraph 44, “costs” include:
a)

fees of the neutrals;

b)

costs of hearing and meeting rooms;

c)

actual and reasonable costs of communications, accommodation,
meals, and travel of the neutrals;

AP CA, BC,
Ks, Km
05/07/08

d)

costs of required secretarial and administrative support for the
neutrals, as permitted in the Appendices; and

AP CA, BC,
Ks, Km
05/07/08

e)

administration fees of a neutral appointing authority.
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